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Boat Safety Byelaws

Report by Head of Waterways Strategy and Safety and Solicitor
	Summary:
This report updates the meeting on the progress which has been made with the Department for Transport in respect of the Boat Safety Byelaws and seeks authority for the Chief Executive to finalise the wording prior to their formal making and advertising in October. 

Recommendation: That the Authority continues to support the preparation of the Byelaws and that delegated powers be granted to the Chief Executive for their final approval of the said byelaws.


1.
Following a meeting with civil servants in July we have now received the Department for Transport's detailed comments on the draft Byelaws submitted to them for comment in November 2005.


2.
Although there are a large number of comments, they are almost wholly concerned with style and clarification. The only significant comment of substance relates to the proposal that the Authority have the power in the Byelaws to designate exemptions from the boat safety requirements.  After review and subsequent communications with the Boat Safety Scheme (BSS) the Authority have now removed the requirement to exempt specific requirements, as an existing BSS appeals process will sufficiently cover any specific exemption request.

3.
As a result of the Department's comments the main body of the Byelaws has been amended in the manner indicated in the Appendix to this report. A few further changes are being considered but these will not affect the substance of the Byelaws. Any such changes will be reported orally to the meeting.

4.
In addition, the Department for Transport has commented on the style of the Schedule which sets out the detailed standards. In particular, they have suggested that some of the provisions are not aimed at the safety of the boats themselves but more at the systems they use or the design of equipment. We are not convinced of this point and are seeking to persuade the Department that these changes are unnecessary.  However a very few minor changes to the Schedule are agreed.

5.
It is hoped to formally make the Byelaws and submit them to the Department for confirmation in early October. Assuming only minimal objections this should allow them to be in force by April 2007. To help meet this deadline it would help if formal approval to the content of the Byelaws can now be delegated to the Chief Executive.
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THE BROADS AUTHORITY (BOAT SAFETY STANDARDS) BYELAWS [ 2006]

The Broads Authority, in exercise of the powers conferred by paragraph 4 of Schedule 5 to the Norfolk and Suffolk Broads Act 1988, and all other powers enabling it, hereby makes the following byelaws.
Citation and commencement

1. (1)
The Byelaws may be cited as the Broads Authority (Boat Safety Standards) Byelaws [2006] and subject to Byelaw 1(2) shall come into force on 1 April [2007].

    (2)
Byelaw 4 shall apply to any class of vessel specified in column (1) of Schedule 2 to these Byelaws with effect from the date (the “commencement date”) specified in relation to that class in column (2) of Schedule 2.

Application of byelaws

2.
(1)
These Byelaws shall apply to the whole of the navigation area of the Broads Authority, as for the time being defined in accordance with sections 8(1) and 10(4) of the Norfolk and Suffolk Broads Act 1988, and referred to in these byelaws as “the navigation area”.

(2)

These Byelaws shall apply to –


(a)
all motor vessels other than exempt motor vessels;


(b)
all steam powered vessels; and 

(c)
all vessels (whether powered or unpowered) carrying fuel or fitted with cooking, heating, refrigerating or lighting appliances, other than exempt motor vessels or any vessel (whether powered or unpowered) in respect of which a Load Line Certificate issued under the Merchant Shipping  (Load Line) Regulations 1998 (SI 1998 No. 224) is for the time being in force.

Interpretation

3.
In these Byelaws –


"the 1988 Act" means the Norfolk and Suffolk Broads Act 1988;

“approved person” means a person approved by the Authority or by any prescribed authority and includes without prejudice to the generality of this definition a person approved under the Boat Safety Scheme established by the British Waterways Board and the Environment Agency;

"authorised person" means a person authorised in writing by the Authority for the purposes of any of these Byelaws;


"the Authority" means the Broads Authority;


"block area" means the square metre area of the vessel calculated by multiplying the whole length of the vessel by the full beam of the vessel at its widest part, including in each case any fixed fendering;


"boat standards" means the standards set out in Schedule 1 to these Byelaws and for the purposes of the following definition of the expression “certificate of conformity” includes similar boat standards issued under any enactment by any prescribed authority;


"certificate of conformity" means a certificate –


(a)
issued by the Authority  under Byelaw 8; or 


(b)
issued under any enactment by a prescribed authority, or on behalf of a prescribed authority by an approved person, in respect of a vessel registered with, or certificated or licensed by, that authority for use on the waters within its jurisdiction


stating that at the date upon which the certificate is issued the vessel to which the certificate relates complies with the boat standards applicable to the vessel;



“exempt motor vessel” means a motor vessel propelled by an outboard motor which - 

(a)
is of open construction, not having a deck;

(b)
does not carry fuel otherwise than solely for use in the powering of the outboard motor unit; and 

(c)
is not fitted with any cooking, heating, refrigerating or lighting appliances;



"hire vessel" means a vessel which is, or is intended to be, let, hired or engaged for gift, pay or reward;


"master", in relation to a vessel, means any person whether the owner, master, hirer or other person lawfully or unlawfully having or taking command or charge or management of the vessel for the time being;


“motor vessel” means a vessel which at any time is propelled by a motor of any kind, including an outboard motor;


"owner", in relation to a vessel, includes the person who is for the time being registered as owner in the register of vessels maintained by the Authority, or who has applied to be so registered, and any part-owner, broker, charter agent or mortgagee in possession of the vessel or other person or persons entitled for the time being to possession of the vessel;


“prescribed authority” means any inland navigation or harbour authority prescribed by the Authority for the purposes of these byelaws;


“private motor vessel” means a motor vessel which is not a hire vessel;


“private sailing vessel” means a sailing vessel which is not a hire vessel;


"sailing vessel" means a vessel propelled by or intended to be propelled by sail which does not have a motor capable of producing more than 10 BHP and the sail area of which exceeds the block area of the vessel;

"toll receipt" means the document, disc, badge or mark issued in respect of a vessel by the Authority to indicate that the appropriate toll has been paid for that vessel for the period covered by the toll receipt;

"vessel" means any vessel to which these Byelaws apply by virtue of Byelaw 2(2) except in Byelaws 10 and 11 where it means any vessel of any description; and 

“works” includes the carrying out of any measures required to ensure that a vessel complies with the boat standards.

Boat standards
4.
(1)
The owner or master of a vessel shall only moor, use or navigate the vessel, or cause or permit a vessel to be moored, used or navigated in the navigation area if (a) it complies with the boat standards applicable to the vessel (subject to the provisions of Byelaw 7 (4) or (b) there is a current certificate of conformity in respect of the vessel.

(2)
It shall be a defence to a prosecution to an offence under this byelaw to prove that at the date upon which the offence is alleged to have been committed (– OR The requirements of Byelaw 4 (1) do not apply in respect of a vessel which the owner or master proves):-





(a)
in any one year is kept, used or navigated within the navigation area for no more than twenty eight days and on no more than four separate visits to the navigation area; or


(b)
is ordinarily used for the commercial carriage at sea of goods or animals; or


(c)
is newly constructed and is not intended for use within the navigation area.







Revised Byelaw 5

(1)
The provisions of Byelaw 4 do not apply to:-


(a)
any vessel which is moored in any part of the navigation area 
comprised within the premises of a boatyard for the purpose of enabling 
such works to be carried out to it as will ensure that it complies with the 
boat standards applicable to the vessel;


(b)
any vessel which (i) is moored in any part of the navigation area which isincorporated within the premises of a boatyard and (ii) is moored there 
primarily for the purpose of enabling the carrying out of works of repair 
or renovation to the vessel. 


Provided in either case the vessel is moored only for a period of 6 months commencing with the date upon which it is first moored in the said area for the purpose of enabling the said works to be carried out.

(2)
In the case of a vessel to which Byelaw 5(1)(b) applies, the Authority may consent to it being moored for a longer period than 6 months in which case the duration of such longer period shall be specified in the consent given by the Authority.
Grant of exemptions from boat standards






Evidence of compliance

7.
(1)
A person applying to the Authority for a toll receipt for a vessel shall, if so required by the Authority, submit with the application such evidence as the Authority may reasonably require to demonstrate that at the date of that application the vessel complies in every respect with the boat standards which are applicable to the vessel [or which will be applicable to the vessel for any part of the period covered by the toll receipt.]

(2)
The evidence referred to in byelaw 7(1) –

(a)
shall be in writing; 


(b)
shall if the Authority so require include evidence provided by an approved person; and 


(c)
shall otherwise be in such form as the Authority may require.


(3)
For the purposes of this byelaw “evidence” includes the results of inspections of the vessel and such other evidence as the Authority may reasonably require.

(4)
Subject to Byelaw 7(5), Byelaw 7(1) does not apply to any vessel to which the Recreational Craft Regulations 2004 apply and which at the time it was sold it bears (or bore) the CE marking referred to in Regulation 8 of those Regulations and in respect of which the owner of the vessel has produced to the Authority such evidence thereof as the Authority shall reasonably require.

(5)
The exception conferred by Byelaw 7(4) shall only apply for the period of 4 years from the date on which the vessel was first sold.

Issue of certificate of conformity, etc.

8.

Within 28 days of receiving evidence under Byelaw 7 the Authority shall –-

(a)
if it is satisfied that the vessel complies with the boat standards, issue a certificate of conformity; or

(b)
if it is not so satisfied, issue a notice of refusal –

and shall forward the certificate of conformity or the notice of refusal to the person applying for the toll receipt.

Validity of certificate of conformity

9.
Any certificate of conformity issued by the Authority shall be valid for such period as the Authority may reasonably determine.

Entry on vessels, etc.

10.
(1)
The master of a vessel shall permit an authorised person on the giving of reasonable notice to board, enter, inspect and measure the vessel in such a manner as is reasonable for the purposes of ascertaining whether the vessel complies with the boat standards.


(2)
The master of a vessel shall afford  reasonable facilities for the purposes of inspecting and measuring the vessel under Byelaw 10(1).


(3)
An authorised person who boards and enters a vessel under Byelaw 10(1) shall if so requested provide evidence of his authority.

Enforcement provisions

11.
(1)
Where an authorised person –

(a)
is reasonably satisfied that a vessel does not comply with the boat standards applicable to it; and

(b)
is of the opinion that the failure to comply with the boat standards constitutes an immediate danger to the safety of any person, or property, on or near the vessel;


he may require persons on board the vessel to take any of the steps referred to in Byelaw 11(2).


(2)
The steps which an authorised person may require to be taken under Byelaw 11(1) are –



(a)
the evacuation of the vessel; 





(b)
the removal of the vessel by its master to a place either within or outside the area to which these Byelaws apply; and



(c)
where reasonably practicable, the carrying out by the owner or master of the vessel of such works to it, or the taking of such other action, as will remove the immediate danger to the safety of any person or property on or near the vessel.

Removal and destruction of vessels, etc.

12(1)

This Byelaw shall have effect in relation to a vessel where –



(a)
a person has been convicted of an offence under Byelaw 4 (OR for failing to comply with the requirements of Byelaw 4) in respect of the vessel; and



(b)
the Authority reasonably considers that the vessel continues not to comply to a material degree with the boat standards applicable to the vessel.


(2)
Where this byelaw has effect in relation to a vessel the Authority may – 

(a) remove the vessel;



(b)
hold and store the vessel; or


(c)
(subject to Byelaw 12(5)), sell or dispose of the vessel.




(3)
Before exercising its powers under Byelaw 12(2)) the Authority shall give the owner of the vessel 28 days written notice of its intention to do so.


(4)
Nothing in this Byelaw 12 or in any notice given under Byelaw 12(3) shall prevent the Authority from removing  a vessel at any time under Byelaw 12(2) without notice if the case is or has become a case of emergency.


(5)
(a)
The following provisions of this Byelaw 12(5) shall apply to the sale or disposal of any vessel under Byelaw 12(2)(c).


(b)
If the Authority on application to the court satisfies the court that it should be authorised to sell or dispose of a vessel under Byelaw 12(2)(c), the court –

(i)
may authorise the sale or disposal of the vessel subject to such terms and conditions (if any) as the Court sees fit; and

(ii)
may authorise the Authority to deduct from the proceeds of sale any costs of sale and any amount due from the owner of the vessel to the Authority in respect of the vessel; and

(iii)
may direct the payment into court of the net proceeds of sale, less any amount deducted under sub-paragraph (ii), to be held to the credit of the owner of the vessel.

(c)
A decision of the court authorising a sale or disposal under this Byelaw shall, subject to any right of appeal, be conclusive, as against the owner of the vessel of the Authority's entitlement to sell or dispose of the vessel, and gives a good title to the purchaser or other recipient of the vessel as against the owner.

(d)
In this Byelaw "the court" means the High Court or a county court and a county court shall have jurisdiction in the proceedings.


(6)
The Authority may recover from the owner of the vessel any cost or expenditure which it incurs by virtue of this Byelaw, to the extent that such cost or expenditure is not recovered by any payments made following a sale of the vessel by order of the Court.

Provisions as to consents

13.
Any consent given by the Authority under these Byelaws –


(a)
shall be in writing; and


(b)
may be given subject to such reasonable conditions as the Authority may determine.

Provisions as to notices

14.
(1)
Subject to the provisions of this Byelaw, any notice required or authorised under these Byelaws to be given to any person may be given either –


(a)
by delivering it to that person, or


(b)
by leaving it at the usual or last known address of that person, or


(c)
by post, provided that where any such notice is sent by post otherwise than by registered post, or by the recorded delivery service, it shall be deemed not to have been given if it is proved that it was not received by the person to whom it was addressed.


(d)
In the case of an incorporated company or body, by delivering it to the secretary or clerk of the company or body at their registered or principal office or sending it in a prepaid registered letter or by the recorded delivery service, addressed to the secretary or clerk of the company or body at that office.


(2)
If the name or the address of any person to whom any such notice is to be given cannot after reasonable enquiry be ascertained by the person seeking, to give the notice, the notice may be given by: -


(a)
addressing it to the person to whom it is to be given by the description of "owner" of the vessel (describing it) to which the notice relates, and


(b)
delivering it to some responsible person aboard the vessel or if there is no such person to whom it can be delivered, affixing it or a copy of it to some conspicuous part of the vessel.

Proof of existence of certificate of conformity

15.
If requested to do so in writing by the Authority the owner or master of a vessel shall produce to the Authority proof of the existence of a certificate of conformity in respect of the vessel within 7 days of receipt of such written receipt.

Penalties

17.
(1)
Every person  who without reasonable excuse contravenes or fails to comply any requirement made by or under any of these Byelaws shall be guilty of an offence and be liable on summary conviction to a fine not exceeding level 4 on the standard scale.


(2)
In any proceedings for an offence under these Byelaws it shall be a defence for a person charged to prove: -


(a)
That he took all reasonable precautions and exercised due diligence to avoid the commission of such an offence; or


(b)
that he had a reasonable excuse for the act or failure to act.

Further provisions as to  boarding of vessels (MOVE TO 10 (4) TO 10 (7) IN DUE COURSE)
16.
(1)
If it is shown to the satisfaction of a justice of the peace on sworn information in writing - 

(a)
that there are reasonable grounds for an authorised officer to board, enter, inspect and measure any vessel  in accordance with Byelaw 10; and

(b)
that one or more of the conditions specified in Byelaw 16(2) is fulfilled in relation to that vessel, 

the justice may by warrant authorise the Authority to designate a person who shall be authorised to  board, enter, inspect and measure that vessel, in accordance with the warrant and, if need be, by force.

(2)
The conditions referred to in Byelaw 16(1)(b) are –

(a)
 the master of the vessel has contravened Byelaw 10(1) or Byelaw 10(2);

(b)
the master has been made aware of his obligations under Byelaw 10 and the consequences of any default;

(c)
that the vessel is unoccupied;

(d)
that the master is temporarily absent from the vessel;

(e)
that the case is one of urgency; or

(f)
that the giving of notice in accordance with Byelaw 10(1) would defeat the object of the proposed boarding and entry.

(3)
A justice of the peace shall not issue a warrant under this Byelaw in relation to a vessel by virtue only of being satisfied that  the master of the vessel has contravened Byelaw 10(1) or Byelaw 10(2) or that such a contravention is reasonably apprehended, unless he is also satisfied –

(a)
that notice of the intention to apply for the warrant has been given to the master of the vessel; or

 (b)
that the giving of such a notice would defeat the object of the proposed boarding and entry.

(4)
Every warrant under this Byelaw shall continue in force until the purposes for which the warrant was issued have been fulfilled.
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